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I. INTRODUCTION

On or about March 13, 2002, the State of Hawaii (“State”) Department of
Commerce and Consumer Affairs (“Department”) accepted Time Warner Entertainment
Company, L.P.’s (“TWE”) applications for transfer and amendment of the cable
franchises held by G Force, LLC (“G Force”) known as Garden Isle Cablevision and
Kauai Cablevision (sometimes collectively referred as “G Force systems”).1 For
purposes of this Decision and Order (“Order”), the transfer shall be referred to as the
“Kauai transfer application”.

Garden Isle Cablevision covers the following areas on the island of Kauai:
census tracts 402.01, 402.02, 403, 404, 405, 406, 407, and 408. Kauai Cablevision
covers the following areas on the island of Kauai: census tracts 401, 407, 408, 409,
and parts of 402.01, 402.02, and 406. G Force’s cable franchises expire on December
31, 2008.2 In connection with this transfer, the G Force systems shall be consolidated
into a single system with one principal headend; and TWE shall upgrade the cable
system to two-way fiber to node architecture with a minimum bandwidth of 750 Mhz.

TWE and G Force have agreed, among other things, to exchange certain assets,
including cable systems and franchises pursuant to Asset Purchase Agreement dated

1 See, Time Warner Entertainment Company, L.P’s Application for Transfer and
Amendment of Cable Franchises Held by G Force, LLC.

2 By Decision and Order No. 255, the Director approved G Force’s application for
renewal of cable franchises known as Garden Isle Cablevision and Kauai Cablevision.



December 14, 2001, as amended and restated by that certain First Amendment to
Asset Purchase Agreement dated January 18, 2002 (collectively referred as the “Asset
Purchase Agreement”), by and between G Force, as Seller, and Time Warner
Entertainment Company, L.P., as Buyer. The Asset Purchase Agreement provides that
G Force shall exchange all properties, privileges, rights, interests and claims, real and
personal, tangible and intangible, of every type and description, including cable
franchises, that are owned, leased or otherwise possessed, by G Force used or held for
use in connection with the operation of the cable television systems. TWE shall
assume, pay, and perform obligations and liabilities incurred after closing arising out of
TWE’s ownership of the assets or operation of the cable television systems.

The closing of the Asset Purchase Agreement was originally anticipated to occur
sometime prior to July 1, 2002; however, the deadline to close was extended to July 12,
2002. One of the conditions precedent for closing of the Asset Purchase Agreement is
TWE and G Force obtaining the required consents from appropriate governmental
authorities on the subject transfer.3

Organizationally, AOL Time Warner was formed in connection with the merger of
America Online, Inc and Time Warner, which was consummated on January 11, 2001.
As a result of the merger, America Online and Time Warner each became wholly owned
subsidiaries of AOL Time Warner. Currently, AOL Time Warner through its wholly
owned subsidiaries, owns general and limited partnership interests in 74.49% of TWE
as follows: American Television & Communications Corporation, general partner, holds
a 25.77% interest, Warner Communications Inc., general partner, holds a 37 .50%
interest, and Time Warner Companies, Inc, limited partner, holds a 5.61% interest, and
TW/TAE, Inc., limited partner, holds a 5.61% interest. The remaining 25.51% limited
partnership interests are held by Media One Group, Inc. Time Warner Companies, Inc.,
which holds a 92.20% ownership interest in American Television & Communications
and 84.81 % ownership interest in Warner Communications, Inc., is a wholly owned
subsidiary of Time Warner Inc.

Although AOL Time Warner is the controlling entity, as the majority general and
limited partner of TWE, TWE is the entity that holds the cable franchises in the State of
Hawaii and the applicant in the present proceeding.4 Once owned or acquired by TWE,
cable systems in Hawaii are designated as a part of the Time Warner Cable division of
TWE. The officers of the Time Warner Cable division of TWE manage the cable
systems on a day-to-day basis. Thus, the G Force systems will be owned and financed
by TWE but operated as a separate operating unit of Oceanic Cable. Overall
management of the G Force systems will reside in Oceanic’s existing management

The Federal Communications Commission approval of FCC CARS license
transfers from G Force to TWE is required.

See, FCC Form 394 filed by American Television and Communications
Corporation.
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team although separate cost structures will be maintained for operating and financial
performance purposes.

In its transfer application TWE sets forth certain representations or commitments.
Although all representations made by TWE in connection with its transfer application are
considered material by the State, some of the major representations or commitments of
TWE in its transfer application are as follows:

1. TWE shall support public, educational and government (“PEG”) access by
(a) contributing an amount equal to three percent (3%) of its annual gross
revenues from the G Force systems for PEG operating funds; (b)
contributing capital funds for PEG facilities and equipment; (c) continue to
provide the current PEG access channels and provide two (2) additional
Educational Access Channels in connection with the 750 Mhz upgrade, at
no charge or cost to subscribers and the State;

2. TWE shall contribute an amount equivalent to one percent (1%) of its
annual gross revenues from the G Force systems to the Hawaii Public
Television Foundation (i.e., the successor to the Hawaii Public
Broadcasting Authority);

3. TWE shall satisfy all existing Kauai Institutional Network (“INET”)
obligations as imposed on G Force, including but not limited to, providing
two-way fiber optic interconnections or connections for INET sites
designated by the Director and maintain and repair such interconnections
or connections, all at no charge or cost to the State;

4. TWE shall consolidate the G Force systems with one principal headend
and upgrade the single system to a minimum bandwidth of 750 Mhz or 75
analog channels plus digital capability using fiber to node architecture.
TWE proposes to complete the upgrade by June 30, 2004;

5. TWE shall connect and provide all public schools, public libraries, the
University of Hawaii and community colleges, and to the Kauai Civil
Emergency Operating Center, cable broadband Internet service at no cost
to the subscribers and the State;5 and

6. TWE shall not pass on to subscribers the costs to upgrade the cable
system in its service rates, but may increase such rates for other items in
accordance with applicable federal and State laws, rules, and regulations.

At any time after completion of the proposed system upgrade, the Director may
require TWE to provide high speed Internet access to the main fire station, main police
station, County of Kauai Building and the State hospital in Waimea, at no cost or charge
to subscribers and the State.
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Because the franchise for G Force’s systems expires on December 31, 2008,
TWE requested an extended franchise term. TWE proposes to extend the franchise
term by fifteen years to December 31, 2017, and an additional two years to December
31, 2019, for an earlier completion of the proposed upgrade.

Pursuant to Hawaii Revised Statutes (“HRS”) section 440G-7, public hearings on
the subject transfer applications were held on April 11, 2002 at 6 p.m., at Waimea High
School and on April 12, 2002, at 6 p.m. at Wilcox Elementary School. Notices of the
public hearings were published on March 20 and 27, 2002, in The Garden Island.
Copies of the transfer applications were available for review during normal business
hours at public libraries in communities within the service areas, the office of G Force,
and at the Cable Television Division, Department of Commerce and Consumer Affairs.

Prior to and during the application process, TWE agreed, inter alia, to
interconnect/connect the State’s INET on Kauai with the islands of Oahu, Maui, and
Hawaii using TWE’s submarine cabling or fiber. This would allow Kauai to participate in
connectivity with the other islands via submarine fiber.

Prior to submitting the Kauai transfer application, the State’s INET partners (i.e.,
the Department, UH, DOE, and the Information and Communication Systems Division of
the Department of Accounting and General Services) had been working closely with
TWE in planning the activation of the submarine INET fibers between the islands of
Oahu, Maui, and Hawaii. Among other things, TWE agreed to provide the State access
to the submarine fiber provided that the State reimburse TWE for TWE’s reasonable
equipment and connection costs, and the State purchase appropriate equipment to
connect to the submarine fiber. TWE also agreed to allow the State access to the
submarine fiber without any restrictions on the State’s use of the fiber, and agreed that it
would not charge the State a usage fee. In return, the State agreed to pay TWE’s
reasonable hardware maintenance costs as long as sufficient documentation was
provided by TWE. TWE agreed to provide this documentation.

Based on the representations and actions of TWE’s officers and employees (e.g.,
Mr. Mike Goodish, Vice President of Engineering at Oceanic Cable) and in reliance
upon TWE’s representations and actions, the State’s INET partners in good faith
incurred approximately $500,000.00 in INET equipment costs required and invoiced by
TWE, and incurred approximately another $500,000.00 in equipment costs for on-island
INET enhancements. TWE initially proposed to allow the State access to the submarine
fiber in May 2002, and agreed that once the Kauai transfer application was approved, it
would interconnect the island of Kauai.

However, a few weeks prior to the original expiration date of TWE’s Asset
Purchase Agreement with G Force (i.e., prior to June 30, 2002), TWE’s new
management reversed course and proposed that conditions/limitations be imposed on
the State’s use of INET and that the State now pay for certain INET costs. The State
has asked TWE for more information on these costs; however, TWE has not responded.
In addition, TWE’s new management also proposed that TWE be allowed to
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test/monitor the information that the State is transmitting through the submarine cabling.
The State objected to this because some of the governmental information that will be
transmitted is confidential. Furthermore, TWE’s new management refused to provide
any documentation to the State on TWE’s hardware maintenance costs. TWE’s
unilateral and last minute change in position regarding access to and use of the
submarine INET cabling is contrary to all of the parties’ original understanding that was
negotiated and relied upon in good faith.

On or about July 5, 2002 TWE informed the Department that discussions on the
INET submarine cabling were no longer productive and has refused to discuss the
issue. In addition, there are other open remaining issues that have not been resolved
because of TWE’s refusal to meet. Nevertheless, despite the change in position on the
Kauai INET interconnection via submarine cabling and the unresolved issues, TWE has
asked the Department to approve the transfer prior to the expiration of the Asset
Purchase Agreement (i.e., prior to July 12, 2002) and has stated that the issuance of an
Order approving the transfer is a precondition to the closing of the Asset Purchase
Agreement.

The Department has carefully considered TWE’s application, representations,
and actions regarding the transfer. Although the Department has concerns regarding
TWE’s suitability, as detailed in section ll.B. herein and is concerned with TWE’s new
management’s recent change in position on the Kauai INET interconnection via
submarine fiber that was negotiated and relied upon in good faith, the Department is
inclined to approve the transfer because it is in the best interests of the Kauai
subscribers; provided that the Department’s approval shall be subject to certain terms
and conditions that the Director deems the public interest requires under HRS section
440G-8, and the franchise shall also be subject to certain terms and conditions
(including but not limited to G Force’s original franchise terms and conditions) that the
Director deems the public interest requires under HRS section 440G-8.

II. APPLICABLE LAW

A. Federal Law

The transfer of a cable franchise is made under the authority of State law and is
consistent with the Cable Communications Policy Act of 1984 and the Cable Television
Consumer Protection and Competition Act of 1992 (the “Cable Act”).

Section 624 of the Cable Act allows franchising authorities to impose
requirements for cable-related facilities and equipment which include, but are not limited
to, channel capacity, system configuration, and institutional and subscriber networks.
Section 611 permits franchising authorities to require that channel capacity be
designated for public, educational or governmental access use. Section 622 allows the
assessment of a franchise fee up to five percent (5%) of annual gross revenues, any
portion of which may be used for public, educational, and governmental access.
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B. State Law

The regulatory powers of the Director regarding the transfer of a cable franchise
are set forth in HRS sections 440G-7, 440G-8, 440G-1O.1, and 440G-12, as amended
(“Hawaii Cable Law”).

In general, HRS § 440G-1O.1 states that a cable television franchise may only be
transferred upon written application to and approval by the Director, and that HRS §
440G-8 applies to the transfer. HRS § 440G-8 provides in relevant part as follows:

“(b) The director, after a public heating as provided in this chapter, shall
issue a cable franchise to the applicant when the director is convinced that it is in
the public interest to do so. In determining whether a cable franchise shall be
issued, the director shall take into consideration, among other things, the content
of the application or proposal, the public need for the proposed service, the ability
of the applicant to offer safe, adequate, and reliable service at a reasonable cost
to the subscribers, the suitability of the applicant, the financial responsibility of
the applicant, the technical and operational ability of the applicant to perform
efficiently the service for which authority is requested, any objections arising from
the public hearing, . . . and any other matters as the director deems appropriate
in the circumstances.
* * *

(d) In issuing a cable franchise under this chapter, the director is not
restricted to approving or disapproving the application or proposal but may issue
it for only partial exercise of the privilege sought or may attach to the exercise of
the right granted by the cable franchise terms, limitations, and conditions which
the director deems the public interest may require.
(Emphases added).

See also, HAR § 16-133-16 and 17.

C. The Privilege of a Franchise

The grant of a cable franchise gives the recipient a right to use and occupy public
places, highways and easements that are of a limited and scarce nature. Substantial
economic benefits may flow to the recipient as a consequence of this privilege.

The privilege of a franchise therefore carries with it associated obligations. The
franchisee should recognize that there are certain responsibilities it assumes when
issued a franchise. These include operating a system that is reliable, responsive, and
responsible to the public it serves, providing the widest possible diversity of information
sources and services to its subscribers at a reasonable cost, and enhancing
communications capabilities for its communities by supporting interconnection of public
facilities, public television, and public, educational and governmental access.
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III. STATUTORY CRITERIA

A. Public Need for Proposed Service

There is a continuing public need for extending cable service within G Force’s
franchise areas. The Director understands that G Force and its predecessors have
taken great strides in extending cable service to most areas on the island of Kauai.
However, the Director remains concerned with a few remaining isolated and remote
rural areas that continue to be without cable service. To address the State’s concern,
TWE proposes to maintain G Force’s line extension policy, which is also consistent with
TWE’s current line extension policy for its Hawaii systems of 25 homes per mile minimal
density requirement.

In response to the State’s request for supplemental information, TWE submitted
information stating that the few remaining unserved areas include Kahili Mountain Park,
Mana, and Kokee State Park. With respect to Mana, TWE states that there are no
residents currently in the area. Although Kahili Mountain Park and Kokee State Park
have residents in the area, neither location satisfies the 25 homes per mile line
extension policy. However, it should be noted that the Director may require the
extension of service to any unserved area in accordance with HRS section 440G-8.1(c),
(“The director shall ensure that the terms and conditions upon which cable service is
provided are fair both to the public and to the cable operator, taking into account the
geographic, topographic, and economic characteristics of the service area and the
economics of providing cable service to subscribers in the service area.”).

TWE shall work with the Director or the Director’s staff and shall prepare a report
regarding the feasibility of extending cable service to all communities that remain
unserved, which report shall be submitted to the Director in connection with the system
upgrade plans. The Director reserves the right to require TWE to extend cable service
to any unserved area in the report.

Furthermore, the public need for cable service demands that the cable systems
not only extend to rural outlying areas, but also to adequately serve the future
community needs. TWE proposed to meet the public need for cable service by meeting
the increasing demands for service generated by population growth. TWE anticipates
5,100 new residential units on the island of Kauai. Consistent with TWE’s line extension
policy, TWE will extend the existing Kauai cable system to these new subdivisions and
other developments to meet the increasing demands for cable service.

B. Suitability of the Applicant

In evaluating the suitability of TWE, the State considered, among other things,
TWE’s operation of its current Hawaii systems and its dealings with State agencies.
Although the G Force systems will be owned by TWE, the systems serving Kauai
County will operate as a separate operating unit of Oceanic Cable with its own
profitability and capital spending measurements and regulatory and service standards.
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TWE states that G Force systems will be treated consistently with TWE’s current
systems where senior personnel at Oceanic Cable direct operations. Oceanic Cable
will maintain the overall management of the G Force systems providing technical,
accounting, administrative, and other necessary operational support.

Based upon TWE’s prior representations and actions, as detailed in section I,
that induced various State agencies to expend substantial sums of money in reliance
thereon and because of TWE’s sudden reversal of position, there is a concern regarding
TWE’s suitability and reliability. If TWE persists in its reversal of position, TWE’s prior
representations may be considered to be false and misleading statements. However,
these concerns would be resolved by TWE’s acceptance of and compliance with the
conditions of this Order.

TWE also plans to retain existing G Force’s staff necessary to operate the G
Force systems on a day-to-day basis to ensure continuity, and preserve the expertise
that has been developed over the years. With the retention of former G Force
personnel staff sufficient to operate the system, a smooth transition of ownership with
little or no operational interruptions is anticipated. Therefore, based upon the foregoing,
TWE’s proposed management and personnel retention plan is acceptable.

C. Operational Ability of the Applicant

TWE has operated a cable system in Hawaii since 1992. The history of TWE
demonstrates its ability to operate its cable systems in accordance with franchise
obligations. Testimony presented on the subject application did not question TWE’s
ability to operate cable systems. Moreover, TWE recently conducted an annual
customer satisfaction survey, within TWE’s franchise areas. The survey results
indicated that for the most part subscribers were satisfied with TWE’s customer and
product service performance. Therefore, TWE’s ability to operate the G Force systems
is acceptable.

D. Technical Ability of the Applicant

G Force’s franchise agreement required G Force to consolidate and upgrade its
systems to a minimum bandwidth of 750 Mhz by June 30, 2002. With this pending
transfer proceeding, G Force and TWE unilaterally agreed to discontinue work on the
upgrade of the systems. TWE reaffirms the commitment to complete the consolidation
and upgrade of the C Force systems to a minimum bandwidth of 750 Mhz using fiber
and digital technology standards equivalent to that of TWE’s other cable systems in
Hawaii that have either been or in the process of being completed. TWE will upgrade
the G Force systems to a total bandwidth of 750 Mhz or approximately seventy-five (75)
analog channels plus digital headroom for digital channel capacity, utilizing a “fiber to
node” architecture. Digital compression technology will also be employed to meet the
demand for increased channel capacity. TWE will also utilize standby power to
minimize power outages thereby decreasing potential service interruptions.
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Upon the completion of the 750 Mhz upgrade, Kauai subscribers will benefit in
terms of greater system reliability, reduced service outages, improved picture quality,
and more diverse program offerings. Enhanced program offerings may include local
niche programs, increased pay-per-view, multiplexed premium pay-TV, and new
product tiers. TWE also states that the upgrade will allow the deployment of TWE’s
advanced interactive services such as high-speed Internet access, digital services, and
other services as they become available and economically feasible. The upgrade will
technically standardize system capacity throughout the State of Hawaii’s franchise
areas resulting in the opportunity to provide equivalent services to all subscribers in the
State.

Therefore, it appears that TWE has the requisite expertise to execute the
technical requirements of the franchise and to incorporate technological developments
in delivering services desired by subscribers.

E. Ability to Provide Service at Reasonable Cost and Financial
Capability

TWE states that it is committed to offering safe, adequate, and reliable services
at a reasonable cost to subscribers. TWE proposes to accomplish this by maintaining
the continuity of existing cable programming currently provided on Kauai by G Force to
prevent any service disruptions. TWE states that it has national programming contracts
with vendors, which provide video programming for all TWE cable systems, including
cable systems newly acquired. TWE has assured the State that the transition will be
without interruption in programming or service as demonstrated in prior acquisitions of
Hawaii cable systems by TWE. In addition, technically, the widespread deployment of
fiber with the upgrade of microwave and cable facilities should also provide reliable
service with decrease outages, enhance system reliability, and improve picture quality.

TWE further acknowledges that adequate and reliable service demands
responsive customer service. TWE commits to minimizing the number of customer-
related problems and to respond quickly and efficiently if problems do arise. TWE
states that it is committed to meet or exceed all State and federal customer service
standards and where technically and economically feasible, TWE will utilize a “customer
friendly” technical configuration that allows subscribers to fully utilize their electronics
equipment.

With respect to providing service at a reasonable cost, testimony on the subject
transfer included concerns of possible increases in cable service rates. TWE’s financial
plan indicates approximately 3% and 5% annual increases for the basic and cable
programming services tiers, respectively, on a 10 year projection.

The Director recognizes that rising costs of cable service is a concern for all,
particularly in a limited competitive environment. With respect to cable rates, the FCC
no longer regulates the rates for the cable programming services tier or upper tier since
March 31, 1999, as a result of the 1996 Telecommunications Act. Local franchising
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authorities may elect to regulate the basic service tier and associated equipment and
installation charges. TWE’s Hawaii systems’ lowest tier of cable programming - basic
cable service and equipment and installation rates are regulated in accordance with rate
regulations adopted by the FCC. Accordingly, the State will continue its efforts in
reviewing whether TWE’s charges for basic service and equipment and installation
charges are consistent with applicable law.

For purposes of rate regulation, G Force is considered a small cable operator
and grandfathered as a small system. Once acquired, TWE will not be eligible for small
system and operator rate relief. TWE has agreed to comply at all times with applicable
FCC rate regulations. It is also noted that cable rates were different between the two
systems of G Force primarily because of differing system capacities, associated costs,
and subscriber base. By this transfer proceeding, the G Force systems will consolidate
subjecting TWE to uniform geographic rate requirements respective to services
requested by subscribers for all of Kauai’s franchise areas. Additionally, to prevent
further cable rate increases, TWE has committed not to pass on to subscribers the cost
to upgrade the G Force systems.

TWE purports to fund future system upgrades and improvements through its
available working capital and unused long term debt capacity.6 Although, TVVE states
that funding of specific future capital needs have not yet been committed, TWE expects
its capital requirements to be approved and funded through its annual capital budgeting
process. Because TWE has recently upgraded or nearly completed upgrades of
numerous TWE systems in Hawaii and with the uncommitted nature of capital funds, the
Director is concerned about the availability of sufficient capital and other sources for
TWE to complete the proposed G Force systems’ upgrade and technological
improvements when required.

Therefore, in order to provide adequate assurances that the proposed upgrade
will be completed at the time required, the Director may require TWE to deposit an
amount equal to the total construction cost of the proposed upgrade in a Development
Fund, in the event circumstances arise that significantly affect TWE’s ability to complete
the upgrade within the time frame required. The Development Fund requirement shall
be extinguished upon the satisfactory completion of the G Force systems upgrade.

IV. FRANCHISE AND OTHER MATTERS

A. Control

The Hawaii Cable Law states that no change of control of a cable system may
occur without the prior approval of the Director. The State is concerned that the entity
or individual which actually controls the operations of the cable system, regardless of
the means by which that person holds that control, is known to the State, meets the

6 As of December 31, 2001, TWE reported a total of $3,213 billion of TWE Cable
Division available for funding capital needs.
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threshold requirements for holding a cable franchise, and is responsible and
accountable to the State. Therefore, the Director’s prior written consent shall be
required for any change in control of TWE’s ownership of the former G Force systems
as provided in the attached terms and conditions, and as provided by applicable law.

B. Upgrade

A key consideration in the State’s review of cable franchises in Hawaii is to
assure that they are technically capable of meeting the existing and future needs and
desires of the communities they serve.

TWE proposes to upgrade the G Force systems by June 30, 2004 to a minimum
bandwidth of 750 Mhz, with digital capability, using fiber to node architecture. The
system upgrade is to have an equivalent engineering design, redundancy, and
proportionate capital requirements as Oceanic’s 750 Mhz system upgrade, as well as
TWE’s pending 750 Mhz upgrades on the Big Island and Maui County. The upgrade
method will be node by node with work beginning in Hanalei and Barking Sands and
converging upon Lihue as the final objective. According to TWE, the upgrade is
anticipated to progress at 23 miles per month.

With the system upgrade, TWE will be able to provide subscribers with advance
interactive services, such as on-line connection to the Internet via cable modems, and
digital services in areas when such services become technically and economically
feasible. With respect to on-line connection to the Internet, on December 14, 2000, the
FTC issued a Consent Decree that imposes certain requirements that TWE must follow
in providing its subscribers with a choice of multiple Internet Service Providers (“ISP”)
as part of its cable modem service.7 The Consent Decree terminates after five years.
The Consent Decree provides that TWE cannot make available an affiliated broadband
ISP, other than “Road Runner”, until “Earthlink”, an unaffiliated ISP, is made available.
Once an affiliated ISP, such as “AOL”, is made available, TWE must enter into two
additional agreements with unaffiliated ISPs within 90 days.

To this end, in the fourth quarter of 2001, Oceanic launched multiple ISP service,
providing subscribers with a choice between affiliated and unaffiliated ISP5. The
availability of multiple ISP service similarly followed on the Big Island and most of Maui
County. Thus, it is anticipated that high-speed Internet access via cable modem with
multiple ISP services shall be available to TWE subscribers on Kauai upon completion
of the system upgrade regardless of the delivery system (i.e., fiber or microwave or
both).

America Online, Inc., and Time Warner, Inc., Federal Trade Commission, Docket
No. C-3989, file No. 001 0105, Decision and Order (“FTC AOL Time Warner Merger
Order”) (December 14, 2000).
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In addressing the various legal, regulatory, or technical mailers regarding cable
modem service, the FCC adopted its Declaratory Ruling on March 14, 2002 that cable
modem service is an interstate information service.8 The FCC’s decision is currently
being challenged in the Ninth Circuit Court of Appeals. With its Declaratory Ruling, the
FCC concurrently adopted a Notice of Proposed Rulemaking to examine, as one of the
issues, the regulatory authority of state and local government in regulating cable
modem service.9 With the present regulatory uncertainty surrounding cable modem
service, the Director shall closely monitor the pending rulemaking and court proceeding.

Also, in connection with TWE’s 750 Mhz upgrade, TWE shall be required to
provide capacity and access for the State’s INET, to the extent that two-way broadband
multimedia, video, voice, and data capabilities are available in the future. Although the
manner in which access shall be provided is presently uncertain, the State’s objective of
receiving capacity and access to an advanced telecommunications infrastructure
through TWE’s upgraded cable system is advanced by enhancing the capabilities of the
State’s IN ET.

The Director, in general, accepts TWE’s proposal to increase channel capacity of
its cable system, and shall require TWE to complete the proposed upgrade by June 30,
2003, and submit its construction plan for review and approval by September 30, 2002.
It is noted that the Director, after completion of the 750 Mhz upgrade, may address the
need for and may require TWE to complete additional upgrades of the cable system. It
is contemplated that any future upgrade that may be required by the Director shall be
first discussed with TWE. At that time, the Director may also review public, educational,
and government access, INET interconnect requirements, new technologies and
services, and any other matter related to the cable system and franchise areas.

C. Public, Educational, and Governmental Access

PEG access has been and continues to be an important issue for the State. In
establishing PEG access in Hawaii, the State viewed it as a means for cable
subscribers to receive informational and educational programming that in general reflect
the communities in which they reside. The Director also values PEG access for
providing a forum where people can voice concerns to the community and encourage
community dialogue. It generally offers nondiscriminatory access to electronic media on
a first-come, first-serve basis free of charge. The Director notes, however, that funding
for PEG access via cable companies’ contributions should not be viewed as an

8 Declaratory Ruling and Notice of Proposed Rulemaking In the Mailer of Inquiry
Concern ing High-Speed Access to the Internet Over Cable and Other Facilities; Internet
Over Cable Declaratory Ruling; Appropriate Regulatory Treatment for Broadband
Access to the Internet Over Cable Facilities, GN Docket No. 00-1 85 (rel. March 15,
2002).

9d. See also, FCC News Release, FCC Classifies Cable Modem Service as
“Information Service” Initiates Proceeding to Promote Broadband Deployment and
Examine Regulatory Implications of Classification, March 14, 2002.
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entitlement. Rather, PEG access entities and organizations should be developing short
and long term alternative funding strategies with the objective of becoming self-
sufficient.

The Director has, through the requirements of this Order balanced the need for
access resources expressed by the community and the current economic and financial
crises confronting the State and private sectors. The Director accepts TWE’s proposal
to contribute an amount equal to 3% of annual gross revenues from the G Force
systems for PEG access operating funds. Contributions of capital funds for PEG
facilities and equipment shall be as set forth in the attached “Terms and Conditions”.

It is noted that capital fund contributions provided by this Order should be
sufficient for Ho’ike to find a facility that adequately serves the needs of the community,
transition the playback functions from Kauai Community College to Ho’ike, upgrade
production equipment, obtain additional captioning equipment, and replace old
equipment over the next three to four years.1° There is a reopening period during
which Hoi’ke and TWE will be able to review and agree upon subsequent capital fund
contributions taking into account any technological advances or developments relative
to communities’ needs and interest11

In order to make the most effective use of available, if not limited, resources,
TWE in consultation with Ho’ike shall establish a planning process for Kauai County in
bringing together interested parties to create and implement a coordinated plan for
access activities. Specific concerns with respect to equipment and facilities, channel
time, and other matters shall be addressed in the development of such plan. In
addition, two-way capability for live cablecasting of government meetings (e.g., county
council and county agency meetings or hearings, and State government and legislative
hearings or meetings) shall be addressed in the plan. According to TWE, G Force has
installed fiber optic cabling connecting most government buildings, and live cable
casting of county government hearings or meetings can be implemented via Ho’ike. 2

10 According to Ho’ike, playback and programming functions — institutional
programming -- for the educational channel shall remain primarily with Kauai
Community College. The signal for the educational channel shall be sent from Kauai
Community College to Ho’ike, and Ho’ike shall then be responsible for sending all three
PEG access channels to G Force systems’ headend. Ho’ike states that this
arrangement shall allow it to insert local educational programming on the channel in
available time slots.

See, section 4.5(b) of the attached “Terms and Conditions”.

12 Live broadcast capability over designated channel(s) originating from Kauai Civil
Defense Emergency Operating Center (KCD EOC) may be accommodated through the
cable infrastructure. The County of Kauai has requested a connection to the new
County building, which will house KCD EOC. Upon connection and activation, KCD
EOC may connect directly to the PEG access channels. KCD EOC will need video
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The cost to implement and maintain live cablecasting of government hearings and
meetings (e.g., necessary user electronic equipment) shall be borne by Kauai County
and the PEG access entity or entities. TWE shall provide technical assistance and other
non-monetary assistance when requested by the PEG access entity or the Director.

Several testimonies raised concern with PEG access channel placement. The
Director notes the current PEG access channels of the G Force’s systems are as
follows: Education access on channel 10; Public access on channel 12; and
Government access on channel 13. With the completion of the system upgrade, TWE
anticipates adopting a channel lineup that is relatively consistent Statewide. For the
majority of TWE’s current Hawaii systems, TWE places PEG access channels
contiguously from channels 52 through 56. The Director notes that cable operators are
required to place, among other programming, PEG access channels within the cable
operators’ lowest tier of service or basic service tier for purposes of rate regulation.13
The Director understands that actual placement of such channels within the basic
service tier lies with the cable operator. However, to avoid subscriber confusion it would
not be unreasonable for TWE to continue its general present practice of placing PEG
access channels contiguously and any additional channels, as described below, to also
be placed contiguously with already activated PEG access channels. This would
provide consistency and eliminate subscriber confusion as to PEG access programming
within Kauai County.

As mentioned above, TWE shall provide at no cost to subscribers two additional
PEG channels (one educational and one government/public) on its upgraded cable
system. This should be sufficient to accommodate expanded educational, public, and
government programming for the next several years. TWE, at the request of the
Director, shall provide the additional channels as the system upgrade progresses (i.e.,
as additional channels become available on a node-by-node basis in connection with
the system upgrade, TWE shall reserve two of the newly available channels for PEG
purposes for activation at the request of the Director).

The Director has designated Ho’ike: Kauai Community Television, Inc., a Hawaii
nonprofit corporation, as the access entity for the management of PEG access
resources for Kauai County. Its board members are appointed by the Director and the
cable company providing service within Kauai. Prior to the acquisition of the cable
systems by G Force, the G Force systems were under separate ownership, and each
cable operator appointed two board members. Once acquired by G Force, G Force
became the only franchised cable operator serving Kauai. G Force has agreed to not fill
two seats that expired December 31, 2000 and December 31, 2001. TWE also agrees

camera(s) and other equipment as an override switch to allow live broadcast on any
PEG access channels.

13 See, 47 U.S.C. section 543 (b)(7)(A).
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to maintainthe boardcompositionsubsequentto December31, 2001,of nine members
— sevenmembersappointedby the Directorandtwo membersappointedby TWE.

D. Public Broadcasting

The continuedviability of public broadcastingis in the public interest. The Hawaii
PublicTelevision Foundation(“HPTF”), successorto Hawaii BroadcastingAuthority,
provideseducational,informative, and entertainingprogrammingthat is a valuable
public resourcefor the peopleof the Stateof Hawaii. The DirectoracceptsTWE’s
commitmentto contributean amountequalto onepercent(1 %) of its system’sannual
grossrevenuesto HPTF.

E. Institutional Network

INET is usedfor educationaland governmentalpurposes,and INET
requirementsarestandardcomponentsof all franchisesapprovedby the Department.

1. Two-wayfiber optic INET interconnections/connections

TWE shall maintainand repairthe State’sexisting two-way fiber optic INET lines
on Kauai at no chargeor costto the State,and replacethe sameat TWE’s actualcost
of laborand materials.

The Director recognizesthat the continuingexpansionof the State’sINET is a
significantcomponentof the State’stelecommunicationsinfrastructure. However,
continuedexpansionrequiresfunding for reimbursementsto cableoperators.Thus,
exceptasotherwiseprovided in this Order, paymentor reimbursementto TWE for its
actualcostof laborand materialsfor INET interconnectionsor connectionsshall be the
sole responsibilityof the requestingagency,department,or othergovernmentalentity.

According to TWE, C Forcehasinstalledtwo-way fiber optic cabling connecting
the following governmentsites: the StateBuilding, JudiciaryBuilding, Kauai County
Building, Kauai CommunityCollege,Civic Center,andWilcox School.Coordination
amongthevariousgovernmentalagenciesis necessaryto activatethe INET
connections.

At the requestof the Director, TWE shall providetwo-way fiber optic INET
interconnectionsor connectionsto WestKauai Visitor & TechnologyCenter,andto the
main fire station,main police station,Statehospital in Waimea,and public schoolsand
libraries, all at no additionalcostto subscribersand the State. TWE shall maintainand
repairthe fiber optic lines at no chargeor cost,and shall replacethe sameat TWE’s
actualcostof laborand materials,which costshall be the responsibilityof the affected
governmentagencyor agencies.

In addition,at the requestof the Director, TWE shall provideoverthe term of the
franchisetwo-way fiber optic INET interconnectionsor connectionsto ten (10) additional
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